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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





PRESUMPTION OF SANITY—when the accused pre- 
sents evidence of insanity which is believed by the 
court-martial, the mandatory inference of sanity is 
overcome but a permissible inference of sanity re- 
mains which may achieve the same ends as evi- 
dence in many situations. 


@ In the accused’s trial for desertion with intent 
to avoid hazardous duty, the question of the 
accused’s sanity was raised by the lay testimony 
of a Navy hospitalman. Following his prelimi- 
nary instructions upon the legal criteria rele- 
vant to a determination of the issue of sanity, the 
law officer instructed the court upon the burden 
of proof using essentially the language of para- 
graph 122a, Manual for Courts-Martial, 1951: 
“The accused initially is presumed to have been sane 

at the time of the alleged offense. This presumption 
merely supplies the required proof of mental respon- 
sibility and authorizes the court to assume the ac- 
cused’s sanity until evidence is presented to the con- 
trary. When, however, as in this case, substantial 
evidence tending to prove that the accused was insane 
at the time of the alleged offense is introduced, the 
sanity of the accused is an essential issue of fact. 

The burden of proving the sanity of the accused be- 

yond a reasonable doubt, like every other fact neces- 

sary to establish the offense alleged, is on the prose- 
cution. If, in the light of all the evidence, including 
that supplied by the presumption of sanity, the court 
has a reasonable doubt as to the mental responsibility 
of the accused at the time of the alleged offense the 
court must find the accused not guilty of that offense.” 

(Emphasis supplied.) 

The defense attacked the italicized words of 
the instruction on the theory that Article 51 (c) 
demands that guilt be established by legal and 
competent evidence; that a presumption is not 
evidence; that the provision of the Manual that 
evidence “supplied by the presumption of san- 
ity” can be considered in determining an issue 
of sanity is inconsistent with Article 51 (c) ; 

(Continued on page 12) 
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FRAUD ON THE COURT AS GROUNDS 


FOR A NEW TRIAL 


CDR M. D. WIVIOTT, USN 


Authority for granting a new trial is con- 
tcined in Article 73, Uniform Code of Mili- 
tory Justice. The grounds for such relief are 
limited to ‘newly discovered evidence”’ or 
“fraud on the court.” ‘Newly Discovered 
Evidence as Grounds for a New Trial’ was 
discussed in the March 1952 issue of the JAG 
Journal. Here is a discussion of the second 
ground for a new trial. 





PETITION FOR A NEW TRIAL may be 
A submitted either by the accused or by his 
counsel or representative regardless of whether 
the accused is in the service or has been sepa- 
rated therefrom; however, a petition may not 
be submitted after the death of an accused. 
Par. 109b, MCM. Such petition is submitted 
to the Judge Advocate General and if the case is 
pending before a board of review or the Court 
of Military Appeals, he will refer the petition 
to the board or the Court for action; otherwise, 
he will act upon the petition. 

“Fraud upon the court” as a ground for a 
new trial was introduced to the naval service 
by Article 73, Uniform Code of Military Justice. 
Paragraph 109d (3), Manual for Courts-Mar- 
tial, sets forth the following examples of fraud 
upon the court which may warrant the granting 
of a new trial: 

“(a) Confessed or proved perjury in testimony or 

forgery of documentary evidence which clearly 
had a substantial contributing effect upon a 
finding of guilty and without which there prob- 
ably would have been a finding of not guilty or 
a failure of proof of the offense alleged. 

“(b) Willful concealment by the prosecution from the 
defense of exculpatory evidence which, if pro- 
duced and considered by the court in the light 
of all the other evidence, would probably have 
resulted in a finding of not guilty. 

“(c) Willful concealment of a material ground for 
challenge of the law officer or any member of the 
court or of the disqualification of any official of 
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the court or the convening authority where such 
ground or disqualification is not known to the 
defense at the time of trial.” 

A showing that there has been fraud upon the 
court will not in and of itself justify the grant- 
ing of anewtrial. Cf. United States v. Thomas, 
3 USCMA 161, 11 CMR 161. From the above 
examples it can be seen that there are additional 
matters which must be present before the ac- 
cused has established his right to a new trial. 
In addition to the qualifications embraced with- 
in each of the examples, it should be noted that 
the petition is addressed to the sound discretion 
of the authority considering the petition and it 
must appear to such authority that: 

(a) the accused has affirmatively established that an 
injustice has resulted from the findings or the 
sentence; 

(b) a new trial would probably produce a substan- 
tially more favorable result for the accused; and 

(c) the alleged fraud had a substantial contributing 
effect upon the findings of guilty or upon the 
sentence adjudged. 

Rule 33 of the Federal Rules of Criminal Pro- 
cedure establishes a broad standard for a new 
trial and provides in part that “The court may 
grant a new trial to a defendant if required in 
the interest of justice.” It is recalled that the 
grounds for a new trial pursuant to Article 73, 
Uniform Code of Military Justice, are limited to 
newly discovered evidence and fraud upon the 
court. Although Article 73 appears to be lim- 
ited in its scope, an examination of the federal 
cases shows numerous grounds which may well 
be encompassed within the term “fraud upon 
the court.” The discussion which follows is 

based upon a grouping of federal cases within 
the examples set forth in paragraph 109d(3). 
It should be noted that the general category of 
the examples there set forth are not exclusive of 
other matters which the authority considering a 
petition may, in his sound discretion, determine 
to constitute a fraud upon the court and there- 
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fore proper grounds for a new trial within the 
meaning of Article 73. 


Perjured Testimony or Forgery of Docu- 
mentary Evidence 


Closely related to the general subject of per- 
jury is “recantation,” whereby a witness repu- 
diates the testimony given by him during the 
trial. An examination of the cases shows that 
most of the petitions grounded on perjury are 
based upon statements or affidavits by witnesses 
or codefendants wherein they recant their for- 
mer testimony. Although this element is also 
identified with “newly discovered evidence” it 
may correctly be considered as “a fraud upon 
the court.” 

In Larrison Vv. United States, 24 F. 2d 82, the 
court had under consideration affidavits from a 
Government witness in which the witness re- 
canted the testimony given by him on the trial 
of the appellant. The court there outlined the 
rule to be applied in such cases as follows: 

“* * * a new trial shall be granted when, 

(a) The court is reasonably well satisfied that the 

testimony given by a material witness is false. 

(b) That without it the jury might have reached a 

different conclusion. 

(c) That the party seeking the new trial was taken 

by surprise when the false testimony was given and 

was unable to meet it or did not know of its falsity 

until after the trial.” 
In applying the above rule to the circumstances 
of the case before it, the court denied the motion 
for a new trial on the basis that there was no 
surprise; there was sufficient time to prepare a 
defense ; the testimony was cumulative; that the 
recantation was obtained under circumstances 
which raised a grave doubt as to its reliability ; 
the recanting witness later reaffirmed the testi- 
mony he gave in open court; and the Govern- 
ment’s supporting affidavits tended strongly to 
destroy the probative value of the recantation. 

In United States v. Engelsberg, 51 F. 2d 479, 
there was considered the question whether the 
trial court abused its discretion in refusing a 
new trial when the chief witness for the govern- 
ment admitted that the testimony he gave at the 
trial was false. At the hearing on the motion 
for a new trial the witness admitted his perjury 
and denied the material parts of his former testi- 
mony which tended to incriminate the defendant. 
It was held that the real question for the trial 
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court was whether perjury was committed at 
the trial or on the hearing on the motion for a 
new trial. The trial court found that the per- 
jury was committed on the motion for a new 
trial and therefore denied the motion. The tes- 
timony on this question was directly in conflict, 
and it was within the sound discretion of the 
trial court to make the determination. The ap- 
pellate court held that there was no abuse of 
that discretion. 

In United States v. Johnson, 149 F. 2d 31, a 
petition for a new trial was filed on the basis of 
newly discovered evidence, in that one of the 
government’s chief witnesses had testified 
falsely on the original trial of the defendants. 
It was not disputed that the testimony of the 
witness was material and, if false, highly pre;- 
udicial to the defendants. Although the lower 
court determined that the testimony was not 
false, the appellate court reached the conclusion 
that the witness testified falsely at the trial. 
The proof considered by the appellate court in 
reaching its conclusion had to do with matters 
and events subsequent to the trial and none of 
the persons whose affidavits were considered 
had been subpoenaed as witnesses at the trial. 
The court concluded that under the circum- 
stances they were in as good a position to evalu- 
ate the testimony as the trial court. In so hold- 
ing, the court stated: 

“It has been held in civil cases that where proof is 

submitted by deposition, affidavits and documents, the 

reviewing court is in as good a position as the Dis- 
trict Court to make deductions and conclusions * * *. 

We see no reason why this rule is not even more appro- 

priate where it is asserted the rights of a defendant 

in a criminal case have been prejudiced.” 

Similarly, the authority considering a petition 
for a new trial submitted pursuant to Article 73 
may cause such additional investigation to be 
made and such additional information to be se- 
cured as he may deem appropriate. Par. 109f, 
MCM. The United States Court of Military 
Appeals on considering a petition for new trial 
may refer the matter to a referee to make fur- 
ther investigation, to take evidence and to make 
such recommendations to the Court as he deems 
appropriate. Rule 52, USCMA, Rules of Prac- 
tice and Procedure. 

Gordon V. United States, 178 F. 2d 896, is an- 
other case where there was filed a motion for a 
new trial on newly discovered evidence on the 
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ground of recantation of testimony given on his 
trial by the principal government witness. 
Aiter apprehension for another offense the wit- 

ness made three affidavits exonerating the ap- 

pe!lant of any connection with the jewel robbery 

of which he had been convicted. The motion for 

a new trial was denied by the district court. 

The court applied the rule in the Larrison case, 

supra, and affirmed the ruling of the trial court 

wiose action was based on the fact that it was 

not reasonably well satisfied that the original 

testimony given by the recanting witness was 

false. On the contrary, the court believed that 

the witness’s statement recanting his testimony 

on the trial was false. 

Benton v. United States, 188 F. 2d 625, pre- 
sents a case wherein a United States Court of 
Appeals pointed out that the trial court erred in 
denying defendant’s motion for a new trial and 
granted a new trial “in the interest of justice.” 
There the defendant was convicted of taking 
indecent liberties with a child under the age of 
sixteen years. The conviction rested almost en- 
tirely upon the testimony of the twelve-year-old 
girl and was denied by the accused. The mother 
of the girl, although subpoenaed by the Govern- 
ment and tendered to the defendant, was not 
called by either party. Four days after the ver- 
dict a motion for a new trial was made, resting 
primarily upon an affidavit of the mother. In 
it she related facts relative to the girl’s appear- 
ance when she came home after the alleged 
offense, and the child’s purpose in willfully going 
to the dwelling of the accused. This was at 
variance with the testimony given by the child. 
The mother’s affidavit concluded : 

“* * * and in my opinion my conscience does not al- 

low me to believe that anything happened to my girl on 

that night. I heard what Mr. Benton said and I heard 
what my daughter said.” 

The trial court thought that the child had 
testified truthfully, and denied the motion for a 
new trial. The Court of Appeals held that under 
the circumstances “we think a fair trial requires 
that the mother’s testimony be made available 


to the jury” and, accordingly, reversed and 


remanded. 

The introduction into evidence of a forged 
document is clearly a fraud upon the court. 
Whether or not a new trial will be granted on 
that ground rests within the discretion of the 
authority acting upon the petition and sufficient 
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grounds will be deemed to exist only if the re- 
quirements above mentioned have been met. 


Willful Concealment by the Prosecution from 
the Defense of Exculpatory Evidence 


In Griffin v. United States, 183 F. 2d 990, the 
appellant shot and killed Hunter as the outcome 
of a quarrel. The accused claimed self-defense. 
The prosecution knew, but the defense did not, 
that a morgue attendant had said that he found 
an open penknife in Hunter’s pocket. This evi- 
dence was not disclosed to the defense. The 
district court declined to grant a new trial on 
the ground of this newly discovered evidence 
and based their action on the ground that the 
newly discovered evidence was inadmissible. 
The United States Supreme Court granted cer- 
tiorari and remanded the case to the United 
States Court of Appeals. The ultimate ques- 
tion was whether the district court erred in 
refusing to grant a new trial when it appeared 
that after the homicide an open penknife was 
found in the same trouser’s pocket in which the 
deceased’s hand was, and that the prosecution 
knew at the time of the trial that such testimony 
was available but neither produced it in court 
nor disclosed it to the defense. The United 
States Court of Appeals held that the appellant 
was entitled to a new trial. In its opinion, the 
court stated in part: 

“* * * the case emphasizes the necessity of disclosure 

by the prosecution of evidence that may reasonably be 

considered admissible and useful to the defense. 

Where there is substantial room for doubt, the prose- 

cution is not to decide for the court what is admissible 

or for the defense what is useful. ‘The United States 

Attorney is the representative not of an ordinary 

party to the controversy, but of a sovereignty whose 

obligation to govern impartially is as compelling as its 
obligation to govern at all; and whose interest, there- 
fore, in a criminal prosecution is not that it shall win 

a case, but that justice shall be done.’ Berger v. 


United States, 295 U. S. 78, 88, 55 S. Ct. 629, 633, 
79 L. E. 1814.” 


An Army board of review in CM 351343, 
Coons, 7 CMR 381, 389, considered a petition 
for a new trial wherein it was asserted that the 
prosecution committed fraud upon the court by 
willfully concealing exculpatory evidence from 
the trial court, which, if produced and consid- 
ered by the court in the light of all other evi- 
dence, would probably have resulted in a finding 
of not guilty. It was there contended that the 
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prosecution did not make known before, or at 
the trial, evidence of psychological tests given 
the accused. The Board, in denying the motion 
for a new trial, stated that they found no evi- 
dence of such concealment ; that the accused was 
well aware of the tests given; that no request 
was made for these tests before or during the 
trial either by the accused or his counsel; and, 
that the alleged failure of medical authorities 
to accede to his request for a transcription of 
the psychological tests subsequent to trial does 
not constitute a fraud upon the court amount- 
ing to willful concealment by the prosecution. 
Although the case of United States ex rel. 
Montgomery Vv. Ragen, 86 F. Supp. 382, is a 
habeas corpus action and does not involve the 
question of a new trial, it presents a compre- 
hensive discussion of the subject of concealment 
of exculpatory matter by the prosecution and 
may well be considered under the label “fraud 
upon the court.” There the petitioner was con- 
victed of the crime of rape which was never 
committed ; the state’s attorney suppressed cer- 
tain evidence and knowingly presented false 
testimony to obtain the conviction. On appeal 
it was held that the petitioner was denied due 
process and he was accordingly discharged. In 
his habeas corpus proceeding the petitioner re- 
lied essentially upon matters outside of the rec- 
ord; riamely, a hospital record and report of 
findings by a physician showing that the prose- 
cutrix was not raped. The petitioner contended 
that the prosecuting authorities suppressed the 
evidence of the physician’s examination; that 
the petitioner did not know of its existence at 
the time of trial; and, that he was unaware that 
the physician could or should have been called 
upon to testify. In this case the court stated: 
“A prosecutor is supposed to be an important repre- 
sentative of public justice ...It was and is the 
prosecuting attorney’s duty to assist in giving a fair 
trial to a defendant. Read v. United States, 42 F. 2d 
636; Berger v. United States, 295 U.S. 78. <A prose- 
cutor must, to be fair, not only use the evidence against 
the criminal, but must not willingly ignore that which 

is in an accused’s favor. It is repugnant to the concept 

of due process that a prosecutor introduce everything 

in his favor and ignore anything which may excuse 
the accused for the crime with which he is charged.” 
The failure of the prosecuting officer in a 
murder trial to bring to the attention of defend- 
ant’s counsel a record of the police department 
containing information obtained from the victim 
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before his death is not a “suppression of evi- 
dence” of which defendant can complain if the 
record is available for public inspection. Jor- 
don V. Bondy, 114 F. 2d 599. The constitutional 
requirement of due process is not satisfied, how- 
ever, if a conviction is obtained by the presen- 
tation of testimony known to the prosecuting 
authority to be perjured and by the deliberate 
suppression by the same authority of evidence 
favorable to the accused. Pyle v. Kansas, 317 
U.S. 713; Mooney v. Holohan, 294 U.S. 103; 
Hysler v. Florida, 315 U.S. 411. 

In connection with the category here dis- 
cussed, it should be noted that paragraph 44g (1) 
of the Manual provides that although the pri- 
mary duty of the trial counsel is to prosecute, 
any act (such as the conscious suppression of 
evidence favorable to the defense) inconsistent 
with a genuine desire to have the whole truth 
revealed is prohibited. 


Willful Concealment of Facts Disqualifying 
Personnel of the Court or the Convening 
Authority 


Willful concealment of a material ground for 
challenge of the law officer or any member of the 
court or the disqualification of any official of the 
court or the convening authority where such 
ground is not known to the defense at the time 
of trial will constitute a fraud on the court. An 
examination of this example of fraud on the 
court, which may warrant the granting of a new 
trial, shows that the concealment contemplated 
must be willful, the ground for challenge must 
be material, and the disqualification of any offi- 
cial of the court or the convening authority must 
include the element of willful concealment. It 
is not within the scope of this article to ex- 
haustively discuss the right to challenge, 
grounds for challenge for cause, or what ele- 
ments are considered as disqualifying in the 
case.of any official of the court or the conven- 
ing authority; however, it is considered perti- 
nent to point out some of the guide lines con- 


tained in the Code and the Manual, which if 


willfully concealed may be construed as a fraud 
upon the court. 

Neither the accuser nor any officer who is 
expected to become the law officer, or a member 
of the prosecution or the defense upon possible 
trial of the case should be designated as the 
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investigating officer. Par. 34a, MCM. A law 
officer to be qualified to act as such must be an 

officer on active duty, who is a member of the 

bar of a Federal court or of the highest court 

of a State, and who is certified to be qualified 

for such duty by the Judge Advocate General of 

the armed force of which he is a member. No 

person is eligible to act as the law officer when 

he is the accuser or a witness for the prosecu- 

tion or has acted as investigating officer or as 

counsel in the same case. Art. 26, UCMJ; par. 

4c, MCM. The term “official of the court” in- 

cludes the trial counsel, and defense counsel who 

must meet the qualifications set forth in the 

Code and the Manual before they may act in 

such capacity. No person who has acted as 
investigating officer, law officer or court member 
in any case shall act subsequently as trial coun- 
sel, assistant trial counsel, or unless specifically 
requested by the accused as defense counsel or 
assistant defense counsel in the same case. Par. 

6a, MCM. The qualifications of counsel of gen- 
eral courts-martial are set forth in paragraph 
6b of the Manual and Article 27(b) (1) of the 
Code. In addition to the qualifications there set 
forth, Article 27(b) (2) provides that each must 
be certified as competent to perform such duties 
by the Judge Advocate General of the armed 
force of which he is a member. Qualifications 
for trial and defense counsel in the case of spe- 
cial courts-martial are set forth in Article 27 (c) 

of the Code. 

The grounds for challenge for cause are set 
forth in paragraph 62f of the Manual. If, be- 
fore assembly of the court for trial of a case, it 
appears to a member that he should not sit on 
the court, either at all or in a particular case, 
for reasons enumerated in paragraph 62f/ of the 
Manual or for any other reason except physical 
disability, he will take appropriate steps to bring 
the matter to the convening authority. Par. 
4ic, MCM. Although it is the duty of the trial 
counsel to announce the names of those persons 
who participated in any proceedings already 
had, paragraph 62b of the Manual further pro- 
vides that the trial counsel will disclose in open 
court every ground for challenge believed by 
him to exist in the case and will request that the 
law officer and each member do likewise with 
respect to grounds for challenge whether 
against the law officer or member himself or 
against any others who are subject to challenge 
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for cause. Similar disclosures and requests are 
made to a new member or law officer. It is 
incumbent upon the law officer, member of the 
court, or any official of the court to disclose any 
grounds for challenge or any matter which 
would disqualify them from acting in their 
appointed capacity. 

The members of a general court-martial per- 
form a function analogous to that of the jurors 
in civil trials, and the law member is compared 
to the judge in a civil action. Accordingly, fed- 
eral cases pertaining to the challenge of a juror 
of disqualification of a judge are applicable to 
courts-martial. 

Previous declaration of a juror showing a 
bias or prejudice against the defendant may 
warrant a new trial. Wilson v. Clement, 126 
Fed. 808. As a general rule an objection to a 
juror which is a good cause for challenge must 
be made in time or it will be considered as 
waived. United States v. 662.44 Acres, 45 F. 
Supp. 805. It is well settled that a failure to 
challenge or object operates as a conclusive 
waiver if the grounds of objection are known to 
the party at the commencement of the trial or 
is discovered by him during the progress of the 
trial. King v. Leach, 131 F. 2d 8; Strang v. 
United States, 53 F. 2d 820. Exception to the 
foregoing rule should be made in cases where 
the juror was in fact duly examined and testi- 
fied falsely or failed to disclose material facts. 
In this connection it should also be remembered 
that it is incumbent upon members of the court- 
martial to volunteer any information which 
would be inconsistent with their function as 
members of the court. In United States v. 
Clark, 1 F. Supp. 747, it was held that on voir 
dire examination a juror should, whether spe- 
cifically questioned or not, disclose any ma- 
terial information which might bear on his 
qualifications. 

Officers acting in a judicial or quasi-judicial 
capacity are disqualified by their interest in the 
controversy. Tumey V. Ohio, 273 U.S. 510. If 
a disqualification of a trial judge exists, it is a 
ground for a new trial even though its existence 
was unknown to the judge at the time of the 
trial. Rose v. United States, 295 Fed. 687. 

Relative to disqualification of the convening 
authority, it is unlawful for an accuser to con- 
vene a general court-martial of the trial of the 
person so accused. Par. 5a(3),MCM. An ac- 
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cuser is a person who signs and swears to 
charges, a person who directs that charges nom- 
inally be signed and sworn by another, or any 
person who has an interest other than an official 
interest in the prosecution of the accused. Art. 
1(11), UCMJ. It should be recalled that in 
order for a disqualification to constitute a fraud 
upon the court it must be willfully concealed by 
the convening authority and not known to the 
defense at the time of trial. 


Decisions of the United States Court of Mili- 
tary Appeals 


At the time of this writing the Court of Mili- 
tary Appeals has touched upon the issue of 
“fraud upon the court” in two cases: United 
States v. Thomas, 3 USCMA 161, 11 CMR 161; 
and, United States v. Borner and Ware, 3 
USCMA 313, 12 CMR 69. In the Thomas case, 
supra, the petition for a new trial was in the 
first instance presented to a board of review 
while the case was pending before the board. 
One of the questions presented to the Court of 
Military Appeals was whether the appellate 
jurisdiction of the Court permitted them to re- 
view the ruling of a board of review on a peti- 
tion for a new trial. The Court held that it did 
not have the power to grant a hearing de novo 
on a petition for new trial when it is presented 
originally to the board of review; however, the 
Court does have authority to review any ques- 
tion of law considered by a board of review or 
necessarily included in a record which must be 
determined before a finding and sentence can be 
affirmed by the Court. Accordingly, the Court 
held that the ruling on the motion for a new trial 
was properly before them. In this case during 
a recess of the trial court, Major Bell, who was 
a member of the court, was consulted by the 
accused who was anxious to have an inspector 
assist him in straightening out a personal prob- 
lem. The accused requested the interview for 
he was desirous of knowing whether he was en- 
titled to receive pay. The petition stated that 
during the discussion, Major Bell questioned the 
accused about the offense for which he was on 
trial and accused’s replies amounted to a con- 
fession of the crimes. The board of review 
ordered an inquiry into the matter, as a result 
of which they concluded that a conversation did 
take place between the accused and Major Bell; 








that the accused in discussing his pay status re- 
ferred to an unauthorized absence; and, that 
defense counsel as well as trial counsel were 
informed that such a conversation had taken 
place but only that it concerned the accused’s 
pay status. 

The Court held that after the above conversa- 
tion there was a material ground for challenge 
of Major Bell. It was contended by the peti- 
tioner that Major Bell willfully concealed a ma- 
terial ground for challenge for cause. The 
Court affirmed the decision of the board of re- 
view which denied the petition for a new trial 
on the basis that: (a) the ground for challenge 
was known to the accused at the time of trial; 
(b) counsel for the accused was aware that the 
accused held a questionable communication with 
a member of the court; (c) that a new trial 
would probably not produce a more favorable 
result for the accused, since the petitioner failed 
to state that he had any defense to the charge, 
nor did he make any showing that he possessed 
any facts or theory which would deny, excuse, 
or justify the commission of the offense, nor 
did he make any pretences that he knew of any 
evidence which might cause the court to render 
a different verdict; and finally (d) that the 
findings and sentence did not show any prob- 
ability of any injustice. 

In the Borner case, supra, while the appeals 
were pending before the United States Court of 
Military Appeals, the accused filed petitions for 
a new trial upon the basis of newly discovered 
evidence and fraud upon the court. The peti- 
tioners alleged that the action of the Staff Judge 
Advocate in transferring, causing to be trans- 
ferred, or failing to prevent the transfer of a 
witness who would testify favorable to the de- 
fense constituted suppression of exculpatory 
evidence and a fraud upon the court. The wit- 
ness, during the pretrial investigation, stated 
that he had visited the scene of the offense and 
noticed no evidence of physical injury to the vic- 
tim of the rape. The court held that there was 
no fraud upon the trial court because: (a) in 
view of clear and unrebutted testimony of wit- 
nesses respecting the victim’s physical appear- 
ance, this statement would have little if any 
probative effect upon the court-martial, and (b) 
it appeared that at the time of the departure of 
the witness from Korea the Staff Judge Advo- 

(Continued on page 15) 
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THE NATURE AND USE OF PAST 


RECOLLECTION RECORDED 


CAPT CARL G. LUTZ, USMCR 


There are a number of uses of memoranda 
when counsel is examining witnesses in a 
court-martial. Memoranda can be used as a 
vehicle to refresh the memory of witnesses— 
to recall to mind events which have happened 
but are now forgotten. The basic principles 
in that area were discussed in the JAG Journal 
in the December 1951 issue. Sometimes, 
however, the memory of the witness is not 
refreshed and counsel is faced with the prob- 
lem of producing other evidence of the de- 
sired facts. Can the memorandum itself ever 
be offered as evidence of the facts asserted 
therein? If so, under what conditions? 





T WAS THE SECOND DAY of the trial. The 

prosecution’s case was being erected block by 
block to form a wall of evidence around the 
accused. At this juncture the prosecution was 
certain that it would obtain a conviction in view 
of the testimony expected from the next wit- 
ness to be called regarding the events of the 
night upon which the offense was committed. 
The witness was called and sworn. The trial 
counsel confidently began to question the wit- 
ness but soon discovered that the witness was 
unexpectedly hostile. After answering some 
preliminary questions the witness stated that 
he did not remember. Repeated questions art- 
fully phrased to revive the memory processes 
were unsuccessful. The witness stoutly main- 
tained his lack of memory even after the trial 
counsel attempted to refresh his memory by 
showing him a statement made by the witness a 
few hours after the incident occurred. To a 
layman it would appear that the evidence the 
witness was expected to supply was irrevocably 
lost to the prosecution’s case. Such might not 
be the case, for although the statement of the 
hypothetical witness could not be admitted into 
evidence as either a business entry or an 
official record, it might be possible to introduce 
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it in evidence as a memorandum of a fact once 
known, but now forgotten, a Past Recollection 
Recorded. 

The rule stated in Paragraph 146a, Manual 
for Courts-Martial, United States, 1951, for the 
use of memoranda of past recollection, provides 
in pertinent part: 

“Memoranda may be used to supply facts once known 
but now forgotten, or to refresh the memory. Mem- 
oranda are therefore of two sorts. First, if the wit- 
ness does not actually remember the facts or events 
but relies on the memorandum exclusively, as in the 
case of a witness using an old diary, then the witness 
must be able to state that the memorandum accurately 
represented his knowledge at the time of its making. 
It is not necessary that he should himself have made 
the memorandum if he can state from his present 
memory that at a time when his recollection was fresh 
as to the facts or events recorded he read the memo- 
randum and found it to be correct, or must have done 
so. If the certainty of the witness that a particular 
memorandum represents his past recollection rests 
upon his normal habit of course of business in making 
or perusing memoranda similar te the memorandum 
in question, this may be considered a sufficient founda- 
tion for the use of the memorandum.” 


Our hypothetical trial counsel was able to get 
the evidence he needed before the court under 
the principles of Past Recollection Recorded, 
although the witness was unable to testify inde- 
pendently from a refreshed memory even after 
having been shown the statement (memoran- 
dum) which he had made. However, it has not 
always been so. Historically the use of Past 
Recollection Recorded goes back to the Seven- 
teenth Century in England. The distinction 
then between a past recollection and a present 
recollection was whether the memorandum was 
referred to or was read outright. The earlier 
practice of prohibiting the reading of a memo- 
randum outright had in effect denied the use of 
Past Recollection Recorded. During the Eight- 
eenth Century the practice of using past recol- 
lection was recognized with the requirement 
that the original of the memorandum be pro- 
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duced in court. The use of a past recollection 
was affirmed by the courts in this country as 
early as 1817, when the Supreme Court of South 
Carolina recognized the use of a past recollec- 
tion recorded. The principle has since achieved 
acceptance in the practice of the various juris- 
dictions of the United States. 

Memoranda may be used also for the purpose 
of refreshing a witness’ memory, so that the 
witness can testify presently from his newly 
revived memory of past events. However, we 
are concerned with the situation where the use 
of the memorandum fails to revive (refresh) the 
present recollection of the witness. The term 
“refreshing” memory is properly applied to the 
situation where the witness is able to testify 
from his current recollection after viewing a 
memorandum; but it has been applied errone- 
ously to the situation where memory was not 
revived and the memorandum itself constituted 
the evidence. 

The rules surrounding the source, authentic- 
ity and correctness of the memorandum are 
more rigid in the case of a Past Recollection 
Recorded than when a memorandum is used for 
the purpose of reviving the present recollection 
of a witness for the memorandum is the evi- 
dence. The accuracy of the information re- 
corded is of the utmost importance to prevent 
a court from being imposed on by use of false 
evidence of past recollection recorded. 

Accuracy is a prime requisite in Past Recol- 
lection Recorded and to insure accuracy there is 
a requirement that the recollection should have 
been recorded when fairly fresh, as determined 
by surrounding circumstances. The recollection 
should ordinarily have been recorded at or near 
the time of occurrence of the events in question. 
The use of phrases such as “near the time”, “or 
shortly afterward” do not in themselves guar- 
antee the freshness of the recollection and atten- 
tion should be paid to the circumstances to 
determine such. 

If the recollection was recorded when fresh 
and therefore adequate, it is also necessary to 
determine if the recollection was correctly re- 
corded in the record or memorandum. In order 
to establish the accuracy of the record or mem- 
orandum, it is necessary that the witness be able 
to presently state that the record or memoran- 
dum correctly represented his knowledge and 
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recollection at the time of making. If the wit- 
ness is able to make this representation it is gen- 
erally immaterial whether the witness was the 
person who actually wrote or made the record or 
memorandum. The witness must have had per- 
sonal knowledge of the facts recorded to be able 
to verify the correctness of the memorandum as 
a record of facts. It is immaterial whether the 
witness personally wrote or prepared the record, 
but when the witness observed it and determined 
it to be correct, such record became to him a 
correct record or memorandum. 

If, however, circumstances surrounding the 
making of the memorandum cast doubt on the 
ability of the witness to verify its accuracy, its 
acceptance as a past recollection recorded would 
not be justified. 

A phrase commonly employed by a witness to 
indicate his personal knowledge of the accuracy 
of the record is that “he knew it to be true at the 
time.” It may readily be seen that such affirm- 
ance may result because the witness distinctly 
recalls his mental state at the time he made or 
saw the record or memorandum and that he then 
evaluated its accuracy. It is sufficient for veri- 
fication of accuracy if the witness can state that 
he distinctly remembered when he made the 
memorandum, that it was made at or about the 
time of the occurrence of the events, and that he 
was conscious then of its being correct. 

The situation may also occur where the wit- 
ness cannot presently recollect anything sur- 
rounding the time of the making of the record or 
memorandum or of his then state of mind, how- 
ever, he may know that because of his customary 
practice in making such memorandum, or from 
marks or other indicia on the paper, that he had 
then examined it and passed judgment thereon, 
and then found it to be correct. If this be the 
case, he knows it to be correct although any 
present recollection of his then specific state of 
mind is lacking. The certainty of his present 
knowledge that the correctness was verified in 
the past may arise from customary practices, 
habits, marks, handwriting, or even extraordi- 
nary circumstances. (See Putnam v. Moore, 
119 Fed. 246.) 

The Federal courts have followed the practice 
of requiring that before a memorandum of past 
recollection could be admitted, it must be shown 
that the witness lacks a present recollection. 
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This is illustrated by the case of In re Messen- 
ger, 32 F. Supp. 490. In that case a witness had 
testified in a hearing before a referee in bank- 
ruptcy that he had served notice on one Crowley, 
that a receiver’s sale was to be held, and that 
Crowley had made certain statements which the 
witness had reduced to writing on that same 
lay. The witness testified that the writing was 
an accurate summation of Crowley’s statements. 
The statement was offered in evidence and ad- 
mitted by the referee over the objection of coun- 
sel for Crowley, who petitioned for review of the 
referee’s decree. It was held on review that it 
was error for the referee to admit the statement 
into evidence as a memorandum of the past 
recollection of the witness in the absence of any 
preliminary statement by the witness that he 
had no present recollection of Crowley’s state- 
ments which he recorded. 

The case of United States v. Day, 2 USCMA 
416, 9 CMR 46, decided April 30, 1953, by the 
United States Court of Military Appeals illus- 
trates a practical application of the principle of 
Past Recollection Recorded and is the present 
leading case thereon in the field of military law. 
The case is also illustrative of the Federal prac- 
tice requiring a failure of a present recollection 
prior to the admission in evidence of the memo- 
randum as shown in In re Messenger, supra. 
Likewise the Day case sets out the principle 
that the memorandum of past recollections must 
have been made at a time when they were fresh 
in the mind of the witness, and that the circum- 
stances attendant upon the occurrence of the 
event may create a vivid impression upon a 
normal person which will cause recollection of 
an event to linger. 

In the Day case, supra, a prosecution witness 
at the trial appeared reluctant to testify and in 
fact asserted that he could not remember some 
of the facts and circumstances surrounding an 
incident. The trial counsel attempted to re- 
fresh the memory of the witness by showing 
him a statement made by the witness a few 
hours after the incident occurred. The witness 
then stated that his memory was only slightly 
refreshed, whereupon the statement was then 
offered in evidence by the trial counsel. The 
law officer questioned the witness as to whether 
he remembered the facts independent of his 
written statement. The witness replied that he 
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knew the statement was accurate at the time it 
was made, but that he could not remember all 
the details and specifically that he could not re- 
member more than he had already testified to. 
The law officer admitted the statement into evi- 
dence under the authority of the rule stated in 
paragraph 132, Manual for Courts-Martial, 
United States, 1949 (identical to the rule stated 
in paragraph 146, Manual for Courts-Martial, 
United States, 1951). Upon appeal the appel- 
lant attacked the admission of the statement on 
the ground that there had been no showing that 
the witness did not remember all the material 
facts contained inthe memorandum. The Court 
of Military Appeals held that the fact that the 
witness remembered some of the facts did not 
necessarily render the memorandum inadmis- 
sible since the admission of such memoranda is 
not limited solely to those instances in which the 
witness has had a complete lossof memory. The 
appellant also objected to the admission of the 
statement on the ground that it was not shown 
to have been made when the facts were fresh in 
the memory of the witness. The Court held the 
memorandum to have met the “fairly fresh” 
test and that it was made “at or near the time”. 
The Court further recognized that the circum- 
stances in the case were such as to create a 
vivid impression on a normal person which 
would linger vividly in his mind for a consider- 
able period of time. 

The original record of memorandum must be 
used, if it is available. If the original is lost 
or unavailable, however, a copy may be used, 
if the copy can be verified. The rule requiring 
use of the original record, or a verified copy 
thereof, operates to prevent error and to give 
the opposing party the oportunity to verify the 
nature of the document. When the record or 
memorandum, whether the original or copy 
thereof, is produced in court, it must be shown 
to the opposing party on request and made avail- 
able for his inspection and use in cross- 
examination. 

A record of past recollection after having been 
verified and adopted by the witness, becomes to 
the extent of its contents the testimony of the 
witness. In effect the record or memorandum 
when verified and adopted, although a past rec- 
ollection, becomes the present statement of the 
witness. Thus the record or memorandum is 








the evidence, and may be exhibited to or handed 
to the jury for inspection by the party offering 
it in evidence. 

In the final analysis it is apparent that the 
rules surrounding the use of Past Recollection 
Recorded have for their fundamental purpose 
the safeguarding of a court from being imposed 
upon by the use of false memoranda, and at the 
same time to insure that the court received the 
best possible evidence when the witness is un- 
able to testify from his present recollection. 












































DIGESTS... 


(Continued from page 2) 

and that the provision of the Manual and the 
instruction are inconsistent with the Code and 
therefore faulty. 

The Court pointed out that the meaning of 
the term “presumption” has been chosen for 
dissertations by several legal scholars and sum- 
marized some of the views which have been 
expounded. The foundation of the presump- 
tion of sanity is that a great majority of men are 
sane and therefore the rational probability is 
that any particular man is sane. Even though 
the presumption of sanity may vanish, the 
rational probability upon which it rests remains 
and may be considered by the triers of fact to 
outweigh in evidential effect the testimony 
presented by the defense that the accused is 
insane. Thus, even though there is doubt that 
the presumption of sanity may be considered as 
evidence, the rational probability upon which it 
rests may suffice, in and of itself, to take a case 
to the triers of fact, despite the presence of 
evidence of insanity. As a practical matter, 
therefore, the presumption of sanity does 
achieve the same ends as evidence in many sit- 
uations, and can occasionally permit results 
which would be inconsistent with the only 
testimony before the court. 

Upon a reading of the law officer’s instruc- 
tions as a whole, the Court concluded that the 
instruction relating to “ ‘evidence supplied by 
the presumption of sanity’ is properly to be 
construed as no more than an inartful attempt 
to advise court members that, apart from the 
existence of the presumption of sanity, they are 
free to consider all of the evidence before them 
through the lens of general human experience— 
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especially that which indicates that most men 
are sane and that insanity may be feigned with 
ease.” The Court felt that the law officer in- 
tended to advise the court-martial that because 
of the testimony of insanity which had been 
presented, they were no longer required to find 
that the accused was sane; but that a permiss- 
ible inference of sanity remained—that is, a 
determination that the accused was sane was 
justifiable. Believing that the members of the 
court would have attributed this meaning to 
the instruction upon considering it as a whole, 
the Court of Military Appeals was unable to 
find error in the instruction supplied by the law 
officer. United States v. Biesak, 3 USCMA 
714, 14 CMR 132. 


Note: 1. The Court of Military Appeals also held that. 

the presumption of sanity does not vanish as a manda- 
tory inference until the court-martial has before it 
testimony which it does not disbelieve which tends to 
show insanity. In concluding its opinion, the Court 
stated that “because of its inartful quality, it would 
be preferable to omit from future instructions in this 
area any reference to evidence ‘supplied by the pre- 
sumption of sanity.’ ”’ 
2. As a result of the decision in this case, certain 
changes in DA Pamphlet 27-9, The Law Officer, para- 
graph 36b and Appendix IX, have been suggested. 
These suggested changes can be found in the 1954 
JAG Chronicle, p. 55 (No. 10, 5 Mar 54, Department 
of the Army). 


DAMAGING GOVERNMENT PROPERTY THROUGH 
NEGLECT—evidence that an accident occurred 
while accused was operating a vehicle resulting in 
damage to the vehicle is insufficient as a matter of 
law to support a finding of damaging military 
property of the United States through neglect. 


@ The accused was convicted of wrongful appro- 
priation of a Government motor vehicle and of 
damaging the same vehicle through neglect. 
After affirmance by intermediate reviewing 
authorities, his petition for review was granted 
by the Court of Military Appeals on two issues, 
one of which being whether the evidence was 
sufficient to support the finding of guilty of 
damaging Government property through 
neglect. 

The evidence showed that the accused, riding 
alone during the early morning hours,, sought 
to accomplish a turn at an intersection, failed to 
do so, and drove the truck against a guard rail 
opposite the intersection. The vehicle was 
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operating in second gear at the time, the lights 
were in operation, and it was traveling on the 
proper side of the street. Neither of two eye- 
witnesses were willing to estimate its speed, but 
there was no showing that it was excessive by 
any standard. Examination of the vehicle after 
the accident revealed damage to the steering 
year in two particulars. The drag link was 
slightly bent and the sector shaft was twisted. 
The mechanic who examined the vehicle ex- 
pressed the opinion that the damage to the drag 
link was the product of the guard rail impact 
but was unwilling to express an opinion on the 
probable cause of the damage to the sector shaft 
or whether it existed prior to the accident or 
was produced by it. 

In dealing with the question of sufficiency of 
the evidence, the Court stated: 

“* * * we believe that the evidence before the court- 
martial was wholly insufficient as a matter of law to 
support findings of guilt of the accused of [damaging 
military property of the United States through neg- 
lect]. We cannot possibly see that more was shown 
than that the accused was driving a Government 
vehicle, and that, while he was operating it, he ran 
against an obstruction and injured the car. Mani- 
festly * * * this is not enough under any standard 
laid down by this Court—in truth, under any criterion 
acceptable to any of us.” 

The Court of Military Appeals noted that trial 
counsel had urged at the court-martial that the 
doctrine of res ipsa loquitur be applied to the 
facts in the case. Considering that the problem 
before them did not require that the matter be 
dealt with as to all cases, the Court did not seek 
to supply a definitive answer. Although the 
Court questioned the availability of the doctrine 
for use in prosecutions in courts-martial, they 
neither accepted it nor affirmatively rejected it. 
“Too many possible explanations for the damage 
in suit are inescapably available—and we must 
conclude that the principle is functionally in- 
applicable.” United States v. Ryan, 3 USCMA 
735, 14 CMR 153. 


FINDINGS—president’s erroneous announcement of 
not guilty does not preclude a corrected announce- 
ment indicating the actual finding of the court- 
martial. 


e During the course of a trial by general court- 
martial in which one of the alleged offenses was 
desertion in violation of Article 85, the accused 
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testified on his own behalf. He judicially ad- 
mitted his unauthorized absence during the 
period alleged but denied any intent to remain 
away permanently. In announcing the findings 
of the court the president did not follow the 
form set out in the Manual for Courts-Martial 
but advised the accused that the court found 
him not guilty of Charge II, Specification 1 
(alleging desertion), and guilty of all other 
charges and specifications as pleaded. The law 
officer immediately questioned the form of the 
findings. Defense counsel objected to further 
instructions as to the findings, and trial counsel 
inquired as to the percentage of members who 
concurred in the finding of not guilty. The 
president of the court then announced, “The 
court would like to make a correction to Charge 
II.” Thereupon, at the request of the law officer, 
the court closed to put the findings in proper 
form. When the president again announced the 
findings, they were in proper form but instead 
of indicating that the accused had been acquitted 
of the specification alleging desertion, the re- 
vised findings indicated that the accused had 
been found not guilty of desertion but guilty of 
the lesser included offense of unauthorized 
absence. Upon being questioned by the law 
officer, the president stated that his first an- 
nouncement had been in error and that the first 
vote taken by the court found the accused guilty 
of unauthorized absence. This finding of guilty 
was set aside by a Navy board of review and the 
case was certified to the Court of Military Ap- 
peals by the Judge Advocate General. 

In its decision, the Court of Military Appeals 
stated: 


«“* * * the real issue presented for determination 
is whether the court-martial reconsidered a finding 
of not guilty in this case. 

“When a court-martial, after due deliberation, 
reaches its findings in the case, they must be an- 
nounced in open court. Manual for Courts-Martial, 
supra, paragraph 74g, page 118. It is axiomatic 
that the findings as announced must represent the 
findings agreed upon by the court-martial members. 
The president of the court-martial serves as the 
spokesman for this purpose, just as he does in most 
instances, Manual for Courts-Martial, supra, Appen- 
dix 8a, page 519, but the possibility exists that he will 
through some mischance err. Where such an event 
occurs, either the accused goes free on human frailty 
or the obligation mentioned above includes the duty to 
correct his mistake when it is brought timely to his 
attention. To say, as did the board of review, that 
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an announcement of the findings, if rendered in 
intelligible language, immediately becomes sacrosanct 
whether or not it expresses the finding actually 
reached, places too much emphasis on form. We have 
no desire to enunciate a doctrine which permits an 
error in expression to mean immunity for a person 
who has judicially admitted his guilt. We are con- 
vinced that neither Congress nor the framers of the 
Manual intended that a procedure should be so rigid 
and inflexible as to prevent a court-martial from 
correcting what might be likened to a slip of the 
tongue. 


“* * * there was no reconsideration of the findings, 
there was only a recasting of the language to announce 
the findings previously agreed upon.” 

Holding that the corrected announcement did 
not constitute prejudicial error, the Court re- 
turned the record for reference to a board of 
review for further action. United States v. 
Downs, 4 USCMA 8, 15 CMR 8. (Issues di- 
gested JAG Journal, December 1953, p. 18.) 


SENTENCE—inadvertently pronounced sentence 
can be corrected, if done promptly, to speak the 
true intention of the court. 


@ In announcing the sentence of a general court- 
martial, the president stated that the court sen- 
tenced the accused, among other things, “to 
forfeit $58.80 for three years and to be confined 
at hard labor for three years.” The court then 
adjourned at 1418 hours. At 1420 hours the 
court opened and the president made the 
following statement: 


“The President wishes to announce for the record 
that in announcing the sentence of the court, the 
President did not correctly announce the sentence 
which the court adjudged. Therefore, the President 
wishes the record to show that his last announcement 
was in error and I wish the law officer’s approval of 
my resentencing the accused. 

“This is not a case, I believe, Mr. Law Officer, where 
is is necessary for the court to revoke its former 
sentence because the court was correct. The Presi- 
dent’s announcement was all that was in error.” 


The president then repeated the sentence he 
had previously announced except that “per 
month” was inserted after the amount of 
forfeiture. 

A Navy board of review held that the court- 
martial had, contrary to paragraph 76c, MCM, 
1951, improperly increased the severity of the 
sentence after a valid and unambiguous sen- 
tence had been announced; that an inadvertent 
error in announcing a sentence could be cor- 
rected only prior to adjournment; and that the 
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sentence first announced was the valid and en- 
forceable sentence in the case. The Judge Ad- 
vocate General certified the case to the Court of 
Military Appeals to determine the legality of 
the corrected announcement of the sentence. 

The Court easily concluded that there had 
been no reconsideration of the sentence—there 
was only a change in phraseology to express the 
sentence upon which the court actually agreed. 
Sentencing procedures cannot be made so tech- 
nical and inflexible that a court-martial is denied 
the power to correct a sentence inadvertently 
pronounced unless the correction violates the 
rule prohibiting being twice punished for the 
same offense. Citing Rowley v. Welch, 114 F. 
2d 499 (App. D. C. 1940), the Court held that 
sentences inadvertently pronounced could be 
corrected, if done promptly, to speak the true 
intention of the court. There must be some 
point between pronouncement and execution of 
the sentence when jeopardy should attach to 
prevent the correction of a sentence so as to 
increase it. The Court stated that either the 
time when the accused is placed in confinement 
for the purpose of serving his sentence or the 
time the record is authenticated might be se- 
lected as the latest point at which a sentence 
could be corrected but found no reason to decide 
the issue because neither of the two points had 
been reached in this case. “Presently we need 
go no further than to hold that the correction 
can be effected if the accused, his counsel and 
the court members have not departed from the 
courtroom.” 

Holding that the corrected announcement of 
the sentence was not illegal, the Court returned 
the record for further reference to a board of 
review. United States v. Robinson, 4 USCMA 
12,15 CMR 12. (Issues digested JAG Journal, 
December 1953, p. 18.) 


IGNORANCE OF FACT—Ilack of knowledge of pres- 
ence is a defense to crime of wrongful possession 
of prohibited item even though accused might be 


negligent in not discovering presence. 


(Cf. par. 
154a(3), MCM, 1951). 


e@ Accused was convicted by general court-mar- 
tial of wrongful possession of cigarettes con- 
taining marihuana. During an inspection of 
accused’s organization a false-bottomed cuff link 
box was found in accused’s footlocker. Con- 
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cealed in the box was a small quantity of sedi- 
ment subsequently identified as marihuana. In 
addition, an envelope containing five marihuana 
cigarettes was found concealed in a flap on a 
chair in accused’s room. Although he had been 
the sole occupant of the room for twelve days 
prior to the search, the door was not locked 
when he was absent. In his defense, accused 
testified that he was unaware of the presence of 
the cigarettes in the chair; that others often 
used the chair; that he found the cuff link box 
in the trash; and, that he did not know the box 
contained marihuana. 

It is apparent that the law officer concluded 
that ignorance of fact had been placed in issue 
because he paraphrased paragraph 154a (3), 
MCM, 1951, in his instructions. Paragraph 
154a (3) provides: 

“Ignorance of fact—Unless otherwise provided 
(expressly or by implication) by the law denouncing 
the offense in question, ignorance or mistake of fact 
will exempt a person from criminal responsibility of 
it is an honest ignorance or mistake and not the result 
of carelessness of fault on his part.” 

In order to convict accused persons of unlaw- 
ful possession of an article, a conscious posses- 
sion must be affirmatively shown, either by 
direct or circumstantial evidence. The only de- 
fense raised by the accused was lack of knowl- 
edge of the presence of the marihuana and the 
effect of his evidence was substantially weak- 
ened by the law officer’s instruction that if his 
ignorance resulted from his carelessness, he had 
offered no defense. To apply the Manual prin- 
ciples to possession cases, such as this, would be 
tantamount to a holding that a conviction for 
the crime of wrongfully possessing a habit- 


forming drug could be supported by a finding | 


that the accused was negligent in not discover- 
ing its presence and the Court of Military 
Appeals did not understand that to be the law. 
The instructions of the law officer allowed the 
court to return a finding of guilty upon a de- 
termination that the accused consciously pos- 
sessed the drug or was negligent in not knowing 
it was present in his quarters. Accordingly, 
there was error which resulted in material 
prejudice to the accused. United States v. 
Lampkin, 4 USCMA 31, 15 CMR 81. 


Note: With reference to the law officer’s instruction 
which paraphrased paragraph 154a (3), MCM, 1951, 
the Court stated: “We have considered the foregoing 
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instruction in two other cases and have expressed 
doubts about it being a correct statement of the law, 


except perhaps in cases involving general criminal 
intent.” 





FRAUD ... 


(Continued from page 8) 


cate was unaware of his testimony; however, 
the trial counsel noted the statement and ad- 
vised the regularly appointed defense counsel 
that should the presence of this witness be de- 
sired an attempt would be made to return him 
from Japan or to secure his deposition. No 
request for either action was made by the de- 
fense counsel either prior to the trial or during 
the course thereof. 

Any application for relief on the ground of 
fraud on the court must comply with the re- 
quirements for the form of the petition as set 
forth in paragraph 109e, MCM. Fraud is 
never presumed and must be proved by clear 
and convincing evidence. Saenz v. Kennedy, 
178 F. 2d 417, 419. The petition should also 
state when the fraud was discovered for a 
judgment may not be vacated for fraud dis- 
covered before its entry. Taylor v. Easton, 180: 
Fed. 363, 368; Brady v. Beams, 132 F. 2d 985, 
987. It is incumbent upon the petitioner to. 
sustain his request for relief by showing some 
reason why the judgment should not stand 
against him, and that reason must amount to a 
fraud or imposition upon him. Rachelv. United 
States, 61 F. 2d 360, 362; Stidham v. United 
States, 170 F. 2d 294, 298; Berger v. United 
States, 145 F. 2d 181, 187; Williams v. United 
States, 192 F. 2d 39, 40. 





CORRECTION—In the April 1954 issue of 
The JAG Journal at page 10, column 1, the 
second sentence of the second paragraph 
should read: 


Under the announced opinion, the power of 
the officer who imposed the punishment, 
his successor in command, and superior 
authority, to remit or suspend applies only 
to the wnexecuted portion of a non-judicial 
punishment imposed; whereas, to remove 
an injustice, the power to set aside a 
punishment and to restore all rights, 
privileges and property affected is appli- 
cable both to executed and unexecuted 
punishments. 














